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This Policy provides no coverage in connection with any Loss arising from any Claim:

D. by, on behalf of or in the right of the Insureds and/or any Not-For-Profit Entity on behalf
of which the Directors and Officers are or were serving at the specific written request of
the Company, in any respect and whether or not collusive; provided, however, this

exclusion does not apply to:
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Q Okay. And I note that this
definition notes that the term "wrap-up" means
a wrap-up insurance program. Would you agree
with me that's a circular definition?

A Yeah, I would. It's -- definitely.
They could have used a different word there.

Q And would you agree that defining a
wrap-up to include a wrap-up insurance program
doesn't inform the policyholder about what
that definition is supposed to mean?

A You know, since it is circular, I
would agree that it probably doesn't.

Although I den't think the term itself needs

to be defined, in my opinion.
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$ "# 17 Q. In your sense —-— strike that.

18 This exclusion refers to wrap-up
19 | or any similar rating plan. What does a

O 5 1 $ - 20 | similar rating plan mean?
21 i My understanding of a rating plan
22 | is a situation where there are variable
23 | components. For example, in the context of a
24 | wrap-up, a contractor can join the project

25 | late and be part of the wrap or leave the wrap

2 | and come in and go out, so it 1s wvariable.

3 Q. What does a rating plan have to do
4 | with that?

5 A. To be honest, I don't know the

6 | answer to that question.

7 Q. You don't know what a similar

8 | rating plan means?

9 A. Ne, T do not.




WIGGIN AND DANA

U & ¢

0 CC +(C
1 11 3 1 41 )
/' 13 1 I sole negligence
CC 1 +( :
; 1% 3 ! 4% 1 .3
4
1 ! . sole 11
! their own liabilityT ! $ ! A
B r 117 I 1 namedinsured’s

1 1



WIGGIN AND DANA

I ———

U & ' (
1 $ 11V (+ 11 $ :
? T 1 ! 1 $
; 1 I negligence !
3 $ 11
1 i 5 ! )] 1
$ 1 ! 11 !



WIGGIN AND DANA

1

4

Montrose Chem. Corp. v. Superior Courtl "' 2

Y1

DDA DD B



WIGGIN AND DANA

0 $ 6
1 +( 11 1 16

1. Insuring Agreement

a. We will pay those sums that the insured becomes legally obligated to pay as damages because
of "bodily injury” or "property damage" to which this insurance applies. We will have the right
and duty to defend the insured against any "suit" seeking those damages. However, we will
have no duty to defend the insured against any "suit" seeking damages for "bodily injury” or
"property damage" to which this insurance does not apply. We may, at our discretion,
investigate any "occurrence” and settle any claim or "suit" that may result. But
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16. Arbitration
( Notwithstanding Condition 15. Service of Suit, above, in the event of a disagreement as to the
interpretation of this policy (except with regard to whether this policy is void or voidable), it is
mutually agreed that such dispute shall be submitted to binding arbitration before a panel of three
Ll 1 (3} Arbitrators consisting of two (2) party-nominated (non-impartial} Arbitrators and a third (impartial)
- Arbitrator (hereinafter "umpire"”) as the sole and exclusive remedy.

- The party desiring arbitration of a dispute shall notify the other party, said notice including the name,
address and occupation of the Arbitrator nominated by the demanding party. The other party shall,
within 30 days following receipt of the demand, notify in writing the demanding party of the name,
address and occupation of the Arbitrator nominated by it. The two (2) arbitrators so selected shall,

$ 6 within 30 days of the appointment of the second Arbitrator, select an umpire. If the Arbitrators are
unable to agree upon an umpire, the selection of the umpire shall be submitted to the Judicial

J Arbitration and Mediation Services (hereinafter, "JAMS"). The umpire shall be selected in
accordance with Rule 15 (as may be amended from time to tme) of the JAMS Comprehensive

6 l Arbitration Rules and Procedures for the selection of a sole arbitrator.

ml-

The parties shall submit their cases to the panel by written and oral evidence at a hearing time and
place selected by the umpire. Said hearings shall be held within 30 days of the selection of the
umpire. The panel shall be relieved of all judicial formality, shall not be obligated to adhere to the

16 strict rules of law or of evidence, shall seek to enforce the intent of the parties hereto and may refer
to, but are not limited to, relevant legal principles. The decision of at least two (2) of the three (3)
panel members shall be binding and final and not subject to appeal except for grounds of fraud and
gross misconduct by the Arbitrators. The award will be issued within 30 days of the close of the
hearings. Each party shall bear expenses of its designated Arbitrator and shall jointy and equally
share with the other the expense of the umpire and the arbitration.
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27 § 3. The Presumption in Favor of the Plain Meaning of Standard-Form Insurance-Policy
0 28 Terms
1 29 (1) The plain meaning of an insurance-policy term is the single meaning, if any, to
30 which the language of the term is reasonably susceptible when applied to the claim at issue,
31 in the context of the insurance policy as a whole, without reference to extrinsic evidence
32 regarding the meaning of the term.
3 (2) An insurance-policy term is interpreted according to its plain meaning, if any,

34 unless extrinsic evidence shows that a reasonable person in the policyholder’s position

(%]

5 would give the term a different meaning. That different meaning must be more reasonable

| than the plain meaning in light of the extrinsic evidence, and it must be a meaning to which

2 the language of the term is reasonably susceptible.
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21 (3) The insurer must defend until its duty to defend is terminated under § 18 by
22 declaratory judgment or otherwise, unless facts as to which there is no genuine dispute

23 establish as a matter of law that:

24 (a) The defendant in the action is not an insured under the insurance policy
25 pursuant to which the duty to defend is asserted;

26 (b) The vehicle involved in the accident is not a covered vehicle under the
27 automobile liability policy pursuant to which the duty to defend is asserted and the
28 defendant is not otherwise entitled to a defense;

29 (c) The claim was reported late under a claims-made-and-reported policy
30 such that the insurer’s performance is excused under the rule stated in § 36(2); or

31 (d) There is no duty to defend because the insurance policy has been properly

32 cancelled.
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§ 19. Consequences of Breach of the Duty to Defend

(1) An insurer that breaches the duty to defend a legal action loses the right fo assert
any control over the defense or settlement of the action.

(2) An insurer that breaches the duty to defend without a reasonable basis for its
conduct must provide coverage for the legal action for which the defense was sought,
notwithstanding any grounds for contesting coverage that the insurer could have preserved

by providing a proper defense under a reservation of rights pursuant to § 15,
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N # 21 - The insurer’s failure to make settlement offers and counteroffers. There is no hard and
22 fast rule regarding the insurer’s obligation to make offers. It is a question of what a reasonable
23 insurer would do in the circumstances. In the absence of a reasonable offer by the plaintiff, there
24 can be circumstances in which an insurer has a duty to make a settlement offer, such as, for
25  example, a suit in which the policy limits are significantly less than the reasonable settlement

E $ 26 value of the case. In such circumstances, the insurer is obligated to attempt to protect its insured

30  § 27. Damages for Breach of the Duty to Make Reasonable Settlement Decisions

31 An insurer that breaches the duty to make reasonable settlement decisions is subject

32 to liability for the full amount of damages assessed against the insured in the underlying
l l 33 legal action, without regard to the policy limits, as well as any other foreseeable harm

34  caused by the insurer’s breach of the duty.
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+ 1§ 48. Remedies Potentially Available

) ! 1 2 The remedies that may be available, depending on the circumstances, in an action
3 determining the rights of parties under a liability insurance policy include:
4 (1) An award of damages under § 49;

(2) A declaration of the rights of the parties;
(3) Court costs or attorneys’ fees to a prevailing party when provided by
legislation;

(4) When the insured substantially prevails in a declaratory-judgment action

L =R « B T = T |

brought by an insurer seeking to terminate the insurer’s duty to defend under the
10 policy, an award of a sum of money to the insured for the reasonable attorneys’ fees

11 and other costs incurred in that action;
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This presentation is a summary of legal principles.
Nothing in this presentation constitutes legal advice, which can only be obtained
as a result of a personal consultation with an attorney.
The information published here is believed accurate at the time of publication,
but is subject to change and does not purport to be a complete statement of all

relevant issues.



