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1. Anti-concurrent causation clauses

2. Insured v. Insured exclusions

3. Wrap-up Exclusions

4. AI endorsements

Topics for this Program
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4. AI endorsements

5. Duty to defend when plaintiff may amend the complaint

6. Indemnity and AI limits

7. Arbitration clauses in direct disputes

8. Reinsurance limits 

� BONUS – ALI’s Draft Restatement of Liability Insurance
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Anti-Concurrent Causation Clauses
The Policy giveth

Coverage is being afforded “against all 
direct loss caused by” specified perils. 
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The Policy taketh via exclusions.

What is the cause of the loss?

What happens when 2 or more combine?  

Some are covered, others are not.
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Anti-Concurrent Causation Clauses

1. Dominant Cause/Efficient Proximate Cause Approach

2. Minority Conservative Approach
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2. Minority Conservative Approach

3. Minority Liberal Approach/Concurrent Cause Doctrine
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Anti-Concurrent Causation Clauses
Anti-Concurrent Causation Clauses
Example - bacteria/fungi exclusion –

the loss is excluded “regardless of whether any other 
cause, event, material or product contributed 
concurrently or in any sequence to such injury or 
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concurrently or in any sequence to such injury or 
damage.”  

A standardized policy provision is: 

“We do not insure for loss caused directly or indirectly 
by any of the following.  Such loss is excluded 
regardless of any other cause or event contributing 
concurrently or in any sequence to the loss. . . .”  
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D&O – Insured v. Insured Exclusion
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“on behalf of” = ambiguous as to FDIC as receiver

“a claim by, or on behalf of, or at the behest of, any successor, trustee, assignee 
or receiver of the company” = effective as to FDIC as receiver

D&O – Insured v. Insured Exclusion
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or receiver of the company” = effective as to FDIC as receiver

“in the name or right of” = effective as to litigation trust when bank voluntarily 
transferred claims to the trust

Most comprehensive - “a claim in the name of, or by, or on behalf of, or at the 
behest of, any successor, trustee, assignee or receiver of the company”
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� Policy stated that it did not apply for “any 
liability arising out of any project insured 
under a ‘wrap-up’ or similar rating plan.”

No definition of “wrap-up”

Wrap-Up Exclusions
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No definition of “wrap-up”

� Catastrophic explosion at site

� Insurer denied coverage and contractor 
settled with underlying plaintiffs

� Underlying plaintiffs sued insurer

� Issue – what does “wrap-up” mean?
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Court looked at other endorsements by same insurer
� Endorsement A – no reference to any type of program

“Wrap-up means a Wrap-up Insurance program or any other program of insurance affording 
coverage to a construction project, whether controlled by the owner of the project or by a 
general contractor.”

Wrap-Up Exclusions
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general contractor.”

� Endorsement B – specifically includes OCIPs and CCIPs

“Wrap-up means a Wrap-up insurance program or any other program of insurance affording 
coverage to a construction project, whether controlled by the owner of the project (“OCIP”) 
or by a general contractor (“CCIP”).

� Endorsement C – leaves out CCIP and provides examples of a “wrap-up”

“This insurance does not apply to . . . operations involving a wrap-up, owner controlled 
insurance program (OCIP), owner and contractors protective liability program (OCP) or similar 
insurance plan which the Insured has a financial interest.”
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Court looked to testimony by 
employees.

Underwriter testified:

Wrap-Up Exclusions
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Person most knowledgeable:

Wrap-Up Exclusions
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Pre-2004 editions of ISO AI endorsements

� AI coverage if the alleged loss was “Arising out of” the Named Insured’s acts.  

� This had been found to provide coverage for the sole negligence of an additional insured. 

AI Coverage - Beyond Vicarious Liability

©
 2

01
7 

W
ig

gi
n 

an
d 

D
an

a 
LL

P

2004 edition of the ISO AI endorsements requires

� injuries or damage be “caused in whole or in part” by the named insured’s “act or 
omissions.”

� intended to eliminate coverage for the AI’s sole negligence. 

� intended to protect the AI for their own liability, even if their liability is the major (but not 
sole) cause of the injury or damage, provided that the named insured's acts or omissions 
played a part in causing the injury or damage.

� Many courts, but not all, have found that this coverage is not only for vicarious liability.
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To limit AI coverage to vicarious liability, the IOS language must be adjusted. 

For example, one option is to provide coverage to the AI only if the bodily 
injury or property damage results from the negligence of the named insured. 

AI Coverage - Beyond Vicarious Liability
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A person is an AI “solely for liability due to your negligence and specifically 
resulting from ‘your work’ for the additional insured . . . .  No coverage 
applies to liability resulting from the sole negligence of the additional 
insured.”
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The duty to defend is triggered upon notice and exists “if the underlying 
complaint alleges the insured’s liability for damages potentially covered under 
the policy, or if the complaint might be amended to give rise to a liability that 
would be covered under the policy.”

Duty to Defend – the California problem
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would be covered under the policy.”

Montrose Chem. Corp. v. Superior Court, 6 Cal. 4th 287, 299 (1993).
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Possible fix?

Alter the ISO insuring agreement language?

Duty to Defend – the California problem
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For a suit, as currently alleged, seeking damages for . . .
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� BP Oil Spill

� BP was owner

� Transocean was contractor

Indemnity AI Limits
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� Transocean was contractor

� Transocean was obligated to 
indemnify BP

� Transocean was obligated to insure 
BP as an AI
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� Louisiana federal district court - Transocean 
policies did not afford coverage to BP. 

� 5th Circuit – reversed; BP was entitled to 
coverage.

But, that court withdrew its opinion and 

Indemnity AI Limits
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But, that court withdrew its opinion and 
certified to the Supreme Court of Texas.

� The principal question before the Supreme 
Court of Texas was: 

whether, in deciding the scope of coverage 
provided to an additional insured, a trial court 
may look only to the insurance policy at issue 
or whether it may also consider other 
documents (in this case, the drilling contract 
between Transocean and BP). 
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BP was not specifically named in the policies, 

but the policies extended coverage to "[a]ny person or 
entity to whom the ‘Insured' is obligated by oral or written 
‘Insured Contract' . . . to provide insurance such as afforded 

Indemnity AI Limits
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entity to whom the ‘Insured' is obligated by oral or written 
‘Insured Contract' . . . to provide insurance such as afforded 
by [the] Policy." 
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� The court recognized that a named insured may gratuitously 
choose to secure more coverage for an AI than it is contractually 
obligated to provide. 

� But, it ruled that an insurance policy may incorporate an external 
limitation on AI coverage, which limitation effectively is an 

Indemnity AI Limits
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limitation on AI coverage, which limitation effectively is an 
endorsement to the policy.

� In this situation, had the insurance policies expressly named BP as 
an AI, the court would not have needed to consult the drilling 
contract for any limitation therein. 

� However, BP would not have been afforded any coverage under 
the insurance policies but for the reference to the drilling contract, 
so it was necessary to consult that contract.
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In summary, the court held that: 

(1) the Transocean insurance policies include language that necessitates 
consulting the drilling contract to determine BP's status as an AI; 

(2) under the drilling contract, BP's status as an AI is inextricably 

Indemnity AI Limits
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(2) under the drilling contract, BP's status as an AI is inextricably 
intertwined with limitations on the extent of coverage to be afforded 
under the Transocean policies; 

(3) the only reasonable construction of the drilling contract's AI 
provision is that BP's status as an AI is limited to the liabilities 
Transocean assumed in the drilling contract; and 

(4) BP is not entitled to coverage under the Transocean insurance 
policies for damages arising from subsurface pollution because BP, not 
Transocean, assumed liability for such claims.
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� Be careful what 
you wish for.

� Who is qualified 
to be arbitrator?

Arbitration
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to be arbitrator?

� How is umpire 
selected?

� 30 days for a 
hearing?
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Global Re v. Century Indem. Co., pending before the NY Court of Appeals

Wasn’t this settled 27 years ago in Bellefonte?  Nope.

Underlying policy has indemnity limits, plus a defense outside those limits.

� Reinsurance contract follows the terms of the underlying policy.  “the liability of the 
Reinsurer specified in item #4 above shall follow that of the Company and . . . shall be 

Reinsurance – Defense Costs and Expenses
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Reinsurer specified in item #4 above shall follow that of the Company and . . . shall be 
subject in all respects to all terms and conditions of the Company.”

� “Reinsurance accepted” listed a specific amount.  “Reinsurance Accepted.  $250,000 
part of $500,000 each occurrence as original excess of the Company’s retention as 
shown in item #3 above.”

Lesson - Make clear whether the limits relate to indemnity payments and defense costs 
or if the limits are for indemnity payments only and defense costs are in addition 
thereto.



23

� Not your law school Restatement

� Reporters can propose, and are proposing, “better” rules

� Be vigilant for citations to and reliance on the Restatement

BONUS - Restatement of Liability Insurance
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Section 3 -

Plain 
meaning

BONUS - Restatement of Liability Insurance
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Section 13 -

Duty to 
Defend

BONUS - Restatement of Liability Insurance
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Section 13 -

Duty to 
Defend

BONUS - Restatement of Liability Insurance
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Sections 24 
& 27 -

Affirmative 
duty to 

BONUS - Restatement of Liability Insurance
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duty to 
settle; bad 
faith 
penalty 
with 
negligence 
standard
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Section 13 -

Fee shifting

BONUS - Restatement of Liability Insurance
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•Michael Menapace
•Partner
•mmenapace@wiggin.com



This presentation is a summary of legal principles. 

Nothing in this presentation constitutes legal advice, which can only be obtained 

as a result of a personal consultation with an attorney. 
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as a result of a personal consultation with an attorney. 

The information published here is believed accurate at the time of publication, 

but is subject to change and does not purport to be a complete statement of all 

relevant issues.


